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Time Warner has petitioned the Commission to reconsider

several aspects of its rate regulation rules that will have

significant unintended adverse effects on the cable industry.

Time Warner also has opposed certain reconsideration petitions

that, if adopted, would lead to further deleterious impact on the

cable industry. Although there are a number of reconsideration

issues to be addressed by the Commission, Time Warner asks in

this Reply that the Commission focus on the following points:

The call for "regulatory parity" between telephone
companies and cable operators is a misnomer. Federal
law prohibits regUlation of cable operators as common
carriers.

Equipment sales should not be subject to rate
regUlation nor should equipment required to receive pay
services be regUlated as if it were basic service
equipment.

Cable operators should not be required to include
franchise fees in advertised rates; this requirement is
unnecessarily burdensome and will exacerbate consumer
confusion.

Leased access rules must be equitable for cable
operators. Proprietary information between cable
operators and programmers must remain private.
Further, when setting rates for leased access, the
Commission should look to the market price of the
channel and permit the operator to charge the lost
opportunity cost of the channel.

MOUs represent a separate market for video programming
distributors and the Commission's rules should
facilitate deregUlation where the MDU market is truly
competitive. In addition, cable operators should be
able to give discrete bulk rate discounts in order to
compete in the MDU market.
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Time Warner Entertainment Company, L.P. ("Time Warner"), by

its attorneys, and pursuant to Section 1.429(g) of the

Commission's rules, respectfully submits its Reply to oppositions

to Petitions for Reconsideration in the above-captioned

proceeding. Time Warner's Reply addresses the following issues:

(i) unwarranted demands for "regulatory parity" between telephone

companies and cable operators; (ii) the Commission's overly broad

regulations regarding cable equipment rates; (iii) the

unnecessary requirement that advertised cable rates include

franchise fees; (iv) needed refinements in the Commission's

leased access rules; and (v) the promotion of procompetitive

pricing flexibility for MOUs. 1

1The City of Austin, Texas lodged a "formal complaint"
against Austin Cablevision by letter dated JUly 20, 1993, which
was inadvertently placed in this rulemaking docket. Austin

(continued... )
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In the current round of pleadings in this docket, BellSouth,

GTE and USTA have joined Bell Atlantic in urging the Commission

to contrive "regulatory parity" between telephone companies and

cable operators and to otherwise regulate cable services in ways

which will stifle their growth and competitiveness. The efforts

of these petitioners are remarkably unsubtle: they seek quite

simply to economically impair the cable industry.2

Far from being arbitrary, as Bell Atlantic contends,3

application of different regulatory schemes to cable and telcos

is mandated by S 621(c) and congressional intent. Congress

expressly foreclosed the telephone company model of regulation in

the 1992 Cable Act. In any event, the fact that either the

Congress or the FCC would design different regulatory treatment

for different industries should surprise no one. Confounded by

l( ••• continued)
Cablevision, a Time Warner company, will file a response in due
course pursuant to 47 C.F.R. S 76.7.

~he telcos are nothing if not flexible. On the one hand,
they seek to have cable operators regulated in a manner identical
to local telcos in all relevant respects. On the other hand,
they seek to have the Commission apply what they perceive as the
beneficial aspects of the Rate Order to their operations.

The first entreaty is contrary to S 621(c) of the
Communications Act and the legislative history of the 1992 Cable
Act. The second entreaty is outside the scope of the instant
proceeding. Both should be summarily rejected by the Commission.

3Bell Atlantic Opposition at 6.
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these facts, Bell Atlantic and its trade association are reduced

in their oppositions to hurling invectives at cable operators in

the misquided hope that the Commission will mistake heat for

light.

In considering the urgings of the telephone companies, the

FCC need only recognize that the telephone companies have strong

incentives to exploit the rerequlation of cable to line their own

pockets. The very fact that telcos are arquing that their cable

competitors should be governmentally mandated to reduce prices

strongly suggests a desire to impede the growth of a significant

competitive threat. The abuse of the requlatory process is

hardly a new phenomenon; the Commission should recognize it for

what it is and dismiss it out of hand.

Arquments put forth by GTE and NATOA that the Commission's

requlatory scheme will not affect the quality, quantity or

variety of cable programming4 are either naive or quileful but

they are definitely wrong. Both this records and the

Commission's own prior findings6 establish that there has been a

demonstrable, inverse relationship between cable regulation and

channel capacity and programming investment. Reregulation as

4GTE Opposition at 4.

s~ Lewis J. Perl, Linda McLaughlin and Jonathan Falk,
"Econometric Assessment of the FCC'. Benchmark Model," June 18,
1993, and Daniel Kelley, "The Social Costs of Tier Neutrality,"
June 21, 1993, filed with Time Warner's Petition.

6Competition, Rate Deregulation and the Commission's
Policies Relating to the Provision of Cable Television Service,
Report, MM Docket No. 89-600, 5 FCC Rcd 4962 (1990).
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proposed here threatens both reductions in existing services and

the curtailment of future services. 7 The indirect adverse

consequences of overreaching regulation have been fully

documented by cable operators,8 cable equipment suppliers,9 cable

proqramming suppliers,IO and financial institutions. ll These

warnings should be heeded, notwithstanding the objections raised

by those who apparently still believe in the proverbial "free

lunch. 1112

II. Th. ca.ai••ioD'. -.paD.iv. aul••••lating To Cabl. Bquip••nt
Bat•• Ar. VDD.q•••ary ADd unyarraDt.d.

In its Opposition, NATOA has attempted to defend the

Commission's overly broad regulatory approach with respect to the

rates and prices charged by cable operators for equipment. For

example, NATOA suggests that the Commission's decision to

7Some MSOs have already announced the possibility of
curtailing previously planned infrastructure upgrades. See
Multichannel News, July 12, 1993, at 1.

8~, ~, Time Warner Petition at 12-13; Liberty Media
Corp. Petition at 14-21; Newhouse Broadcasting Corp. Petition at
12-14; Tele-Communications, Inc. ("TCI") Petition at 24-33; NCTA
Petition at 16-17, 20-24.

9~, ~, Corning, Inc. and Scientific-Atlantic Petition
at 5-20; General Instrument Opposition at 8-19.

10~, ~, Discovery communications, Inc. Petition at 3-5;
The Disney Channel Petition at 6-7; Black Entertainment
Television Petition at 9-12.

11~ Letter from Douglas B. Smith, The Bank of New York, and
Thomas E. Carter, NationsBank, to James H. Quello, Chairman, FCC,
filed June 23, 1993.

l~he fact that cable reregulation has not completely halted
forward-looking plans of the industry, such as the Time Warner ­
US West transaction, is by no means evidence that the regulatory
plan represents optimal pUblic policy.
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regulate a cable operator's sale of equipment is consistent with

the 1992 Cable Act. 13 However, as Time Warner established in its

petition, regulatory control over the sale of equipment is

neither authorized under the 1992 Cable Act nor is it warranted

given the existence of a competitive consumer marketplace for

cable equipment.

specifically, Section 623(b) (3) of the 1992 Cable Act

directs the Commission to adopt an "actual cost" standard for

"the installation and lease" of certain equipment used by basic

subscribers. If Congress had intended the Commission to adopt

rules governing the sale of such equipment as well, it could have

said so easily enough. 14 Furthermore, the legislative history

supports the conclusion that what Congress was concerned about in

adopting Section 623(b) (3) was the rental fees cable operators

charge basic subscribers when they lease equipment, not the price

at which equipment is offered for sale. 15 Indeed, as Time Warner

has shown in the inquiry currently being conducted by the

Commission pursuant to the Act's Consumer Electronics

1~ATOA opposition at p.20 n.25.

14For example, Section 17 of the 1992 Cable Act, "Consumer
Electronics Equipment Compatibility" (codified at 47 U.S.C.
S 544(A», specifically addresses the sale of cable equipment.

lSFor example, Rep. Markey explained the intent of equipment
regUlation as follows: "I say again, because there is a lot of
misinformation on this SUbject, what we do is we ensure that no
longer will the consumers of America have to~ their clicker
every single month for $4 or $5 • . • We ensure that we are
always protected against~ gouging on the converter box." 138
Congo Rec. H.8652 (Sept. 17, 1992) (Statement of Rep. Markey)
(emphasis added).

5
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compatibility provision, there already exists a competitive

market for consumer equipment. l6 Consequently, Congress did not

intend, and the Commission has no authority, to sUbject to

regulation the sale of equipment.l?

Time Warner also wishes to reiterate that actual cost

regulation should not apply to all equipment that happens to pass

the basic tier signals. As the Commission is well aware, many

systems provide addressable converters or other pieces of

equipment only to those subscribers who elect to take premium

services. This equipment also "passes" the basic tier signals,

thereby avoiding the need for the installation of two separate

devices in the subscriber's home. Nonetheless, NATOA asserts

that the statutory requirement for "actual cost" regulation of

"equipment used by subscribers to receive the basic tier" must be

read as encompassing any and all equipment that passes the basic

signals. l8

l6~, Comments Of Time Warner Entertainment Company, L.P.,
Docket No. 93-7, Appendix 2.

l7NATOA places considerable emphasis on the phrase "price or
rate" in section 623(b) (3) as evidence of Congress' intent to
regulate the sale as well as the rental of equipment. NATOA
opposition at 20 n.25. This argument ignores the fact that the
phrase "price or rate" specifically modifies the phrase
"installation and lease" of equipmenti there simply is no
reference to the "sale" of equipment. Further, the legislative
history shows that Congress used the terms "price" and "rate"
interchangeably. ~ Senate Report at 85 (Senate Bill requires
FCC to set the "price for the installation and lease of
equipment" -- clearly, Senate did not intend to regulate sale but
not rental charge of equipment). ~ Al§Q House Report at 34
(House bill requires FCC to set "maximum price" for basic
service) •

l8NATOA Opposition at 20-21.
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What NATOA has failed to recoqnize is that the word "used"

was added to the 1992 Cable Act simply to ensure that the rates

charged basic subscribers for remote control devices (which are

not, technically, "necessary" to receive basic service) are

sUbject to actual cost regulation. 19 NATOA's argument also

ignores the fact that, with respect to basic-only subscribers,

the Act specifically provides that equipment used to buy through

to pay services is to be sUbject to actual cost regulation -- a

provision that would not have been necessary had Congress

intended for section 623(b) (3) to authorize actual cost

regulation of ~ equipment passing basic signals. In short,

NATOA's arguments fail to rebut the arguments presented for

reconsidering the Commission's rules concerning equipment

rates. 20

III••ranohi•••••• Should Bot •• Inoluded In Adv.rti••d Rat.
ouotatiop••

A number of the petitioners in this proceeding have argued

that the Commission should reconsider its decision requiring that

franchise fees be included in advertised rates. 21 NATOA takes

19~ NCTA Petition at 25; continental Petition at 16;
Cablevision Systems Petition at 8.

~et another flaw in NATOA's argument is that it does not
address the policy implications of the Commission's unduly broad
interpretation of the Act. The extent to which the Commission's
rules threaten to impede the development of consumer-friendly,
mUlti-purpose telecommunications devices is discussed in detail
in the Petition for Reconsideration filed in this proceeding by
General Instrument and will not be repeated here.

21see Newhouse Broadcasting Corp. Petition at 21-23; TCl
Petition at 24-26; Continental Petition at 17-19.
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exception to this position, contending that the costs associated

with franchise fees are no different than costs associated with

renting office space, and should therefore be treated in the same

manner. NATOA's argument, however, ignores the fact that the

Commission has recognized that franchise fee costs are unlike

other costs and has accorded franchise fees different treatment

in other situations.

In particular, franchise fees are completely "external" to

the Commission's benchmark rate scheme. n As such, contrary to

NATOA's assertion, franchise fee costs cannot logically be

compared to rent paYments. While rent and other costs

encompassed within a system's maximum permitted rate are

appropriately deemed integral elements of an operator's

advertised rate, franchise fees (and other external taxes), which

are not considered in assessing the reasonableness of a system's

rates, are not.

The simple truth is that most businesses, regardless of the

product, do not include taxes when advertising rates. There is

no logical reason why cable operators should be forced to

advertise their rates differently, nor does NATOA attempt to

provide one. Further, NATOA does not point to any pUblic benefit

which flows from the requirement of including franchise fees in

advertised rates. Instead, as a number of petitioners correctly

point out, such a requirement will prevent efficient system-wide

nOrder at , 254.
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advertising and will cause confusion a.ong subscribers. 23 In

short, NATOA's opposition to reconsideration of this issue is

entirely without merit.

IV. LH'ed Acc... ".!aUII Pric••.

The suggestion that a cable operator be required to make

pUblic all information supporting its calculation of its highest

implicit rates must be rejected.~ Time Warner, both as a cable

system operator and a programmer, treats affiliation agreements

between program suppliers and cable operators as highly

confidential and proprietary information. Not only would the

entire cable industry suffer as a result of competitors' ability

to gain access to such proprietary information (thereby

decreasing competition), but, as Continental points out, such a

scheme would force cable operators into the difficult position of

choosing between compensatory rates and pUblic dissemination of

trade secrets.~ Indeed, the Commission itself has recognized

~a.., ~, Continental Petition at 17-18; Cole Raywid and
Braverman Petition at 11. Requiring the inclusion of franchise
fees in advertised rates will exacerbate the Commission's
regUlatory burdens by promoting the filing of unnecessary rate
complaints. For example, if a system whose non-basic rate of
$15.00 (based on 30 channels at a "Line 600" rate of .50/channel)
has been approved by the FCC is forced to advertise its service
for $15.75 ($15.00 plus a 5 percent franchise fee), subscriber
complaints alleging an "unreasonable" rate increase will be
inevitable.

~SJUl, L.S4, Center for Media Education ("CME") Petition at
18.

~Continental Opposition at 21-22.

9



that this type of information should be maintained as

confidential when submitted to the Co..ission.~

Similarly untenable is CME's proposal that, in determining

whether rates "adversely affect the operation, financial

condition or market development of the cable system,"V the

Commission should not look to the lost opportunity cost to the

system, but must wait until the operator produces "hard evidence

that the cable operator will cease to operate" before it could

properly make such a finding. 28 Such a radical proposal,

imposing such a ridiculously high standard -- in essence limiting

operators to a "failing company" defense -- must be summarily

rejected.

Finally, as pointed out in earlier SUbmissions, in the home

shopping context explicit fee comparisons often exist.~

Valuevision twists the notion of using an explicit fee analysis

in an attempt to constrain the maximum price for home shopping

services, especially less successful ones, by having the maximum

fee determined by a percentage of sales achieved by the leased

access programmer. Such an approach could well result in a fee

that is inequitable or confiscatory. Obviously, the appropriate

~~ 47 C.F.R. 55 0.457, 0.459.

v 47 U.S.C. 5612(c)(I).

~CME Opposition at 3.

~ime Warner focuses in this Reply on the application of the
leased access rules in the home shopping context; however, as
Time Warner has previously indicated, the categorization of
programming is itself an unwise and problematic approach. ~
Time Warner Opposition at 31.

10



maximum price should be derived from the dollar amount of

revenues received by the cable operator from the home shopping

service that supplies the explicit fee comparison, just as the

calculations in the "other" and "premium" categories result in a

monthly maximum dollar amount that can be charged by the

operator.~ In all events, this controversy highlights the need

for a mechanism whereby individual cable operators can show that,

in particular cases, the maximum fee dictated by the Commission's

formula is not adequate and a higher price should be permitted.

v. XQU prioing ll.xibility II Procoap.titiv••

The reckless attacks lodged by Liberty Cable Company, Inc.

("Liberty") against Time Warner's discounted rate structure for

mUltiple dwelling units (MOUs) in New York City only serve to

highlight the need for additional flexibility by the Commission

with respect to MOU pricing. cutting through Liberty's self-

serving rhetoric, it is evident that Liberty is seeking

artificial protection from competition, rather than to foster

competition as intended by Congress in the 1992 Cable Act.

As a preliminary matter, Liberty's claim that "it is the

only SMATV operator attempting to compete directly with cable" is

patently preposterous. Time Warner faces intense competition

from multichannel video programming distributors, including SMATV

operators, in virtually every community with a significant number

~herefore, if the highest paying home shopping service on
non-leased access provided the operator with 5 percent of its
1992 net sales, which were $3 million, the maximum rate for home
shopping services on leased access in 1993 would be $150,000
annually or $12,500 per month.

11



of MOU buildings. This is understandable given that SMATV

operators, such as AMSAT Communications, Nationwide, and

Commander Satellite, have no franchise requirements or other

barriers to entry, and do not face the same capital obligations

as true cable operators. Due to the pervasive availability of

SMATV service as an effective competitor to cable in MDU

buildings, the Commission should recognize MDU buildings as a

sub-category within the franchise area for the purposes of

applying the effective competition test embodied in section

623(1) (1) (B) of the 1992 Cable Act. All MOU rates should be

deregulated in any community where the MDU sub-category meets the

effective competition test.

The Commission's Order properly recognizes the substantial

consumer benefits which accrue from allowing a uniform discount

rate structure for MOUs. 31 Rather than disallow these

procompetitive practices, as Liberty urges, the Commission should

expressly recognize the salutary effects to be achieved in

allowing cable operators to offer individually negotiated rates

to MOUs where necessary to meet competition. As Time Warner has

argued, the uniform bulk rate requirement should not prevent an

operator from lowering its price in individual buildings where

necessary to meet competition. 32 Liberty would apparently relish

310rder at , 424.

32~ Time Warner Comments in MM Docket No. 92-266 at 51-56
(filed January 27, 1993); Time Warner Reply Comments in MM Docket
No. 92-266 at 70-71, 75-78 (filed February 11, 1993). ~,~,
3 P. Areeda & D. Turner, Antitrust Law, 720, at 190-91 (1978)

(continued••• )

12



,-~

the prospect of locking the cable operator into a rigid uniform

rate structure, so that Liberty could easily pluck MOU buildings

away from Time Warner by undercutting the prevailing price.

permitting individually negotiated rates, rather than imposing a

floor on the local franchised cable operator's discount, would

allow consumers in the affected MOUs to enjoy the combined

benefits of lower prices and a greater choice among multichannel

video programming distributors, including the local franchised

cable operator. By contrast, the imposition of a rigidly uniform

bulk rate structure would deny many consumers any realistic

choice among program providers.

A cable operator's ability to meet its competitor's price is

especially important where a competitor, such as Liberty Cable in

New York, is not required to comply with costly local government

regulation, including service standards and franchise and other

fees, and therefore has the ability to offer varying and deep

discounts. Indeed, Liberty has engaged in a process of "cream

skimming" luxury buildings in small, affluent pockets within Time

Warner's Manhattan franchised areas, significantly undercutting

Time Warner's retail rates. Liberty's proposal that the

Commission retain its "one price fits all" MDU pricing principle

is anticompetitive and not justified by the 1992 Cable Act, as

32 ( ••• continued)
("In the vast majority of situations, discriminatory price
cutting -- insofar as primary-line co_petition is concerned
will be profitable to the firm concerned and pro-competitive.").

13



nothing in the Act indicates Congress' intent to hobble the cable

operator's ability to compete on price with other MVPOs.

In its effort to obtain Commission protection from the

competition it faces from Time Warner, Liberty attacks Time

Warner's MOU bulk pricing practice as "predatory." Liberty's

claim is baseless and totally inconsistent with the facts. 33

First, Time Warner has not, as Liberty erroneously alleges,

offered its bulk discount only to larger Manhattan MOUs or "only

to those buildings which were considering switching to Liberty's

service."~ Time Warner's MOU bulk rate structure was approved

by the City of New York in November 1992. 3S Time Warner has made

its bUlk discount available to all MOUs above the threshold set

by the franchising authority, and at a standard 25 percent below

retail rate -- not (as Liberty claims) below Liberty's rate or

"at least 25 percent" lower than the retail rate.

Second, Liberty wrongfully claims that as of July 2, Time

Warner was continuing to offer its bulk discount "in a predatory

manner, attaching its attorneys' July 2 letters to New York

regulatory authorities.~ Time Warner annexes hereto as

Exhibit 2 its response and the City franchising authority's

response to Liberty which indicate that notice had been given to

33Under the space constraints of a Reply, Time Warner will
not reply here to each and every unsworn allegation that Liberty
levels in its Opposition.

~Liberty Opposition at ! 7.

3SA copy of the city's approval is annexed as Exhibit 1­

~iberty Opposition at ! 6.

14



all eligible MOU buildings of the availability of the bulk rate

and rejecting Liberty's allegations of "predatory conduct."

Indeed, Liberty grossly misperceives what constitutes

predation. Contrary to Liberty's unsworn allegation, Time Warner

has not offered "each . • . MOU, hotel, or institution

[approached by Liberty] a rate lower than Liberty's rate.,,37

Even if that did happen, which it did not, it would hardly

constitute predatory conduct. Recently the Supreme Court

reemphasized that, in general, a fundamental criterion for

"predatory pricing" is that prices be set below an appropriate

measure of a defendant's own costs. ~ Brooke Group Ltd. v.

Brown & Williamson Tobacco Corp., WL 211562 at *9 (u.s. June 21,

1993) ("only below-cost prices should suffice [as predatory

pricing], and we have rejected elsewhere the notion that above-

cost prices that are below general market levels or the costs of

a firm's competitors inflict injury to competition under the

antitrust laws.")38 Since Time Warner's prices are above its

37.I!L.. at , 7.

38Liberty also alleges that Time Warner's bulk rate is
predatory because Time Warner offers it only in Manhattan and
"not in adjacent franchise areas . . . where Liberty does not
currently seek to compete with Time Warner, all of Which are
typically less affluent." (Liberty opp. at , 7 n.S.) This has
nothing to do with predatory conduct under any accepted
definition of that term. In fact, Liberty is incorrect in its
statement since it and other multichannel video proqramming
distributors operators offer service in Queens and Brooklyn, New
York. Moreover, bulk rate discounts are not some recently
designed "scheme" as Liberty suggests. Time Warner marketed its
cable services in New York and elsewhere through bulk rates long
before Liberty came into existence. In any event, nothing in the
1992 Cable Act was intended to prevent Time Warner from competing
against Liberty, including on the basis of prices offered.

15



costs, it is engaging in competition on the merits, not predatory

pricing. Moreover, Liberty's claims of competitive injury are

highly suspect since Liberty's own submission extols itself as

very successful in competing against Time Warner. 39

CQJlCLUSIQIJ

As Time Warner and other cable industry parties have

demonstrated, there is a pressing need for the Commission to

reconsider and revise various aspects of its Report and Order in

this proceeding. Time Warner urges the Commission to adopt the

proposals set forth herein and in its earlier pleadings.

Respectfully SUbmitted,

Sue D. Blumenfeld
Laurence D. Atlas

Its Attorneys

Willkie Farr & Gallagher
1155 21st Street, N.W.
Suite 600
Washington, D.C. 20036
202/328-8000

Dated: August 4, 1993

8895

3~iberty opposition at ! 2.
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~.4~:z.------,
Charles S. Walsh
Seth A. Davidson

Its Attorneys

Fleischman and Walsh
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202/939-7900
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Ti~e Warner ~ew York Citv Cable Group
Ti=e-Life Euilding, ~~cke:elle~ Cen~er

Ne',o/ Y:>r;{, ~~ew Yo~k :0020

Re: Bulk Rate Proposal

Dea~ M.,......- . Aurelio:

Pu~sua~t ~= Sectic~ 5.4 ct ~he 1990 fra~chise agree=ents,
tte ~a~hattan syste~ of Ti~e Warr.er Cable 0: New York City
(IIXCTV") a:1d Paragon cable:: Hanhat-:a:l ( t1 Faragon ll ) n:ay only ente=
'--0 bu'~ -~~o p""l'~;nc: -r~~~go~e~~- in ~~Q O""Ovl's'on o~ c~~l~_..... _ .. ..,. _ .... v... ..-. .... _ "',#I (:. .. ..10 _.Itl. ..... ~ _. \w.o •• _..... ~.l... '-II>J_

t:levisi=n serv:ces if =~=~ a=rance~en~s a~e in ccn:~~w~n~s with
'" :"-~~~O" "";a"" s"1.._~""~_": ....... -~,.:; "'.:, .... ro./o;; '-"~I ~ ~ ,..~.;.•• ,~- ~J w_~. """'_.~ __' "-_ 0. ••__ """'" _~ w __ .... ~ ...,.
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(IfDTE"), By letts:- c.ated. Octo~er 10, 1992 you sUbmitted fa:: )"!CTV
a~d Paragc~ a~ p~~ended Bulk Rate p~opcsal, revising previo~s

?~~?csals in response to concerns raised by DTE. DTE has
revie#ed tte Cctcbe~ 10 p:-=~osal and has dete~ined that,
?~ovided MCTV and Paragon accept and ag~ee to certain chang as and
additions to that D~cDosal which are soecified ~elcw, such
~rcposal, as ttus amended, is designed"to neet the public
i~te~est and is approved fo~ i~pl=mentation.

The franchise agree~e~t rest~ictions en bUlk rate
ar~a~ge~e~t3 ref2ect concerns tha~ such arrange=ents may create
u~:air ~ricing dis~inc~~c~s ~o t~a advan~age cf a s~all ~u~be~ of
s~bs=rite=s, a~d =i;~t allc~ ~on-f=a~ch~sed c~ilding cwne=s ~~
'::--"'~~ ~-"'O""'-o""'''';a''''''1 ..... '1 11-.".,..-.•• _ u ..... 11 c"' ..... 1'" ~Q;::>s• - .." - ......... _ ....... ~ ~ _ ~ _ _ ""'* '- _ ~ ""'" • •.. ~ __ .. ,,~_ ~ ~ .-L..,; _ .. _ _ •
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r.owevec, D?E has ic~nc t~at tte October 10 proposal, as
a~~~ded as required below, would make available a discounted
price opt:on for cable se~vica to a substantial portion 0: the
~ul:iple c~elling b~ilcings in Manhattan, in neighborhoocs
th~cughot:t the borough, a~d that such proposal contains
substant:al prot~cticns against ~nappropriate mark-ups of cable
?rices .. DTE has also found that the proposed bulk rate pro~~a~s,
as a~e~cec, may facilitate comoleticn of the current cable
~~grade program, =ed~ce illegai theft of cable service, im~rcve
t~e ability of MCTV and Paragon to provide prcmpt service
"'-':''"'1;0';,...<:= -o";"ce"), ." .... "..:1 f'" 0 ~ sa,..·' 0 -' le ..:l _--~----, -"'-'"" ~ ..e _.. " ... \..;;: ..0",0...... \OlC", p ... oo ms, anI.. l.r:1 _ove
v:ceo sig~al c~alitv bv red~c:ng theft-related signal le~kac=.
)?2 ~as also founc that b~lk rate prcgra~s of the type c~cocsed
a=a widespread in urea;. a=eas in the Un~ted S~ates and have
~~C76~ to be in the p~blic interest.

~c= ~~a f~~e~c~~g =easc~s, )~E finds that t~e Oc~ot~r 10
~==~os=~/ ~it~ ~~e c~a~qes set forth belew, will e~hance the
~:';:;ii ~ r- , "' .. ,: .... ;:,c:;:"'" anc' .; s "·"I:l~c.f'o-,:) • ....--,..,··e ,.1 ....... •.... v i ~e.d that "'11'''''''''/ - .... ..:C" .... ---- -. ... 41.. __ ... _... ... .... ...... C,::JV"'--V ..... , ~-~ __ . ... ".'v" G •• '-*

?a=age~ agree to t~e changes set fcrth belc~ by countersig~i~g a
copy c: this letter :n the s~aces cesi~nated and returning a~

o=:;:nal cauntsrsig~ec copy.~ ~

The chan~es to the C~=ober ;0 pro~osal that Paragon anc ~CTV

~~st agre~ to prier ~o ~h~s approval becomi~g effective are as
:ollc·,.;s:

(1) ~he eligibili~y threshold of 20 units which was
~rc;osed i~ the Ccto=er 18 letter must be reduced to 15 ~nits.

~~a~ :sJ :~e b~lk rate option must be offered to all build:n~s :~

c~e :ra,-chlse area t~at contain fifteen or more units.

(2) No ~e3S t~a~ ten busi~ess cays betore sendi~q out
=he ;.otices In the fo=~ of Exhibit C attac~ed to your October 10
~roposal, MCTV and Para~o~ will offer DTE the opportunity to
p~ov:de an accom?anying letter f~om DTE to building owners, ana
:f ::2 op:s to provide s~ch a letter, ~CTV and Paragon will
~~cl~ce s~ch a le~te= in its distributicn of the Exhibit C
:.c~:ce.

(3) No bulk rate agreement shall extend beyonc tte enc
c: Faragon and ~CTV's current franchise period. Thus, any bulk
=ate ag~eeffients which may be entered into after Septemoer 30,
1993 must expire no later than september 30, 1998,
no:withstancing the maximu~ five year term prOVided in Section IX
c: y~u~ proposed bulk billing agreament. At the end 0= the
C~=~3~~ franchise ~e~icd t~e City w~ll ~;Vlew the b~lk ~~ta
--.-.---". ~ ... c~o;.;:o,...... i;";:o ,.h ... ;,.· e.- 4. ... "" C",,?"l-i-,.,. .. ;r-.,.. 0';: h,,'I. r::l;'.::ll~=-._ ....... ~ ... c .. ,. w'_ _ .... __ ••~_ .... _ ...., ..... _ ,_ .... \........ -J ..... __ ... _ ....... _....,.. .. ........h _

=e~ai~5 i~ the ?~~lic i~te=es:, or wheche= ~ocificatio~s c=
te=~:~at:=n is a~p=opriate.
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(4) Not~ithstanding fcotno~e 3 C~ page 1 of the
p~opcsed bulk billing a;ree~e~:, .hich covers inst~llatio~

charges, under no circ~~stances ~ay the installation charc= cer
unit fer any bulk tuilding that ha; net previously had ca~le·
~~~";~e exceeM t~e c~~~a~v's tho~-~reva{';~g -~~~da~a' .- - .... .., - ..... ..............,.H:-" ... II ~ "..... r • __ ;. J. l::lo __ .& " ..

i"'s+-al 1 :=l-ic ... c''''I.::a~r!Co r·o- "'ecl'den':"i~l units This .... a v ; "- c"~"'~""... """ --- ..... 4" ...._-~__ _ ... - ...... _- ,,_. ._ lu ... ...:.. 11 •• -':""1t;;;:::

for installation shall ao~lv recardless c: the "Co~canv's cost cf.. ~. ; . .-
:abc:, ar:d r.,ateri~ls" refer:-ed to in footnote J.

( ~) o~ M~~C~ 1 '9 Q ' an~ c~ v~~~'n ' c~ ~'·ery· v-~~.... • •••_- ". I - -.;), '-4 ....... -_ ..... - ....... ",. .1'=-.

t~ereafte~ th~o~gh March 1, 1998, MCTV a~d Paragcn will each
s~b~it a re~ort to DTE listing all buJldings ~ith which it had a
c~rrent b~lk rate acrree~e~t as of Dece~ber J1 of thQ D~ec~dinc. . '"
year. S~ch re?or~ will specify, for each agreerr.ent, ~he ter~ of
t ..,,,,, ;>-~oc"'e""- ... "''''' :C"l'1.-1;r:"'" a~':ress t''''.:> n'· e,.. Qr U-l· .... S i.., t1'-~."7" -''7 ....... _". ~J"-, ~ •• - - ...... --- ~"'j 1..'\.4 I / ... ~' ... ~ l_ - : •• ""' .. Jr..~. • ... -

.... '·'l'""r- ....... "" t'",,.. c r 1:"'" ~- .... , .. ,,..,::, p"'o'"~''''''' +-l-,e Io""m o~&11 :-... '__ ... "::! \.. <Ii • _ _ _ ... .. I"...;, _ ...... _ t::.... ., _ ...., _""" "t , ll... .. _ ~ I ...

~ ...... r ... .,,' .... .; "'~", 1.."~r.-1~,..c: ("''''ni-,' c~1",40,...,.,i".., coo.... e ... ;:a ;'/."') ~...... ""' .. e ., ..... :' c_ """' .. ,,_ s..;........... --_ ..... , _ ...... , ..... i-. ...... _.I."""".' .. J ~ __ ~ ... ~ , c:::1Y
: ~ e'" .!) ~ , ~ ... ~ ".;....,.., ."'" '. ~ ...... - 0 ~ .: - - - c:::' .:0 ,....; a'" t·~.=:. 'r-. t ~ .; ~ .~ ..; - ~ ~ "'"' ~ ;2'" , " C;" ';. .=. """.... ~ ..... ' .I '-0 .... __ .=._..;1: - ... ::;J'-'--- - ..... - .... w ..... '"; _.4~ - .. 1 _,. __

rele~/a~~ i~~o=~a:icn Q7E ~ay request.

Subject to acceptance cf. the preceding c~anges, the Cctobe~

lOr 1992 bulk rate proposal is hereby approved, effective
i:n.":1edi ate ly.

'fo~rs t:=uly,
/ 11~ / ~

/1/-//)-/-
Bill Squadron

rh~ conditions set forth are accept::·:! t .... ·......
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TI-IE cm OF NE\V YORK
DEPART11E~1 OF TELECOMMUNICATIONS A..~D ENERGY

75 M PIx:, 6th Floor
l'ew York, ~C"'" York 10007

Williu:1 F. ~dron
Con-unis..1i6.-.::r July 19,1993

TeJet'OOnc: (212) 788-6540
F..c.si.-ni!c: (:212) 783·6551

Andrew S. &rkm<ln, Esq.
575 Madison Avenue, 3rd Floor
New York, New York 10022

Dear Mr. B~rkrnan:

I wri~e in response to }'our July 2, 1993 letter.

Wit., regard to point 2 of your letter. we have asked Time \V.~mer not to claim in
any further correspondence that bulk r.lte arrangements have be~n authorized by the state.
As you know1 the City's position is that no state authorization i:> required. Time Warner has
agre-ed to abide by DTE's request.

,
Your other points do not seem to rec;uire any further action by this agency:

- point 1: There is no requirement that ellery envelope sent out by Time Warner be
dated. Time Warner h:lS submitted evidence to this agency that its bulk rate notices were
sent out on a timely basis. If you have any. evidence to the contnry, you may sUbmit it.

- point 3: Tnere is no requirement that the bulk: rate notice include or refer to every
term or condition of a Contrnet that may be subsequently offered. As noted above, the
City's position is that Time \Varner has received all necessary approvals required to offer
bulk ·rate service, thus we obviously cannot agree that a ~quirement of funher aoproval

.should be included in notices .

. - point 4: .A landlord that wishes to enter into a bulk rate arrangement (whether wid:
Time Warner. Li~rty or :my other bulk rate provider) that would affect rent~egulated

apartments may, under some conditions, have to obtain certain conse."1ts. approvals or
waivers. Tnis agency is not aware: of any circum~ance in which this issue has yet arisen, ncr
is it cleJr to us why such a requirement would me3n that thi: me:-e offering of bulk nt~

service bv Time \Va~er. Uberty or othcr.i would "run afoul" of lll'W law. ... "


